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IN THE SUPREME COURT
OF THE STATE OF UTAH
FIRST SECURITY BANK o:F
UTAH, NATIONAL ASSOCIATI 0 N, a corporation,
Plaintif!-Respondent,

\
II

. Case No.
vs.
.· 12304
VRONTIKIS BROTHERS, INC., a
corporation, et al, and ST. NICHOLAS
INVESTMENT COMPANY, a
corporation,
Defendants-Appelwnts. 1

BRIEF OF APPELLANTS

NATURE OF THE CASE
This is an appeal from a verdict and judgment of
the Court, sitting without a jury, entered in favor of the
First Security Bank of Utah, N.A., plaintiff and respondent, against defendants and appellants, Vrontikis
Brothers, Inc. and St. Nicholas Investment Company,
both Utah corporations.
1

Appellants seek to have the judgment reversed in
its entirety, or in the alternative remanded to the Trial
Court for allowance of setoffs.
STATEMENT OF FACTS
This is an action brought by the First Security ,
Bank of Utah, N.A., as plaintiff (First Security Bank),
against Vrontikis Brothers, Inc., a corporation (Vrontikis Bros.), Nick M. Vrontikis, Pete Vrontikis, Markos
Vrontikis and St. Nicholas Investment Company, a corporation (St. Nicholas), on six causes of action. The
basis of the first five causes of action was for collection
of a promissory note executed by V rontikis Brothers,
Inc., a Utah corporation, in favor of plaintiff; for the
collection of a checking account over-draft incurred by
the corporation; for judgment against the various individual defendants on the theory that they had secured
said obligations by assignment of certain promissory
notes due them from V rontikis Brothers, Inc.; and for
judgment upon a guarantee executed by Nick M. Vrontikis in favor of the bank. The sixth cause of action was
stated claiming that the transfer of certain real property
from V rontikis Brothers, Inc. to the defendant St. Nicholas Investment Company was in fraud of creditors.
This appeal is from the judgment rendered as to the
sixth cause of action solely, the judgments as to the
other five causes of action not being contested.
Vrontikis Brothers, Inc. was a corporation organized under the laws of the State of Utah, which had as
2

its genesis a partnership consisting of Nick Vrontikis,
Pete Vrontikis and :Markos Vrontikis, which partnership was dissolved in 1951 when the corporation was
formed. V rontikis Bros. operated retail furniture and
appliance stores in Salt Lake City, Utah, primarily in
the vicinity of 20th South on State Street.
Upon the creation of the corporation, the three individual partners had accounts due them from the corporation by reason of excess assets placed into the corporation (R-290) over the capital stock issued to them.
'l'he_se accounts, reduced to notes, were subsequently
subordinated to any indebtedness owing to the plaintiff
First Security Bank by Vrontikis Brothers (Ex P-10).
These note accounts fluctuated from time to time (R290, R-8). V rontikis Brothers, at various times, borrowed money from the plaintiff by short term notes and
rewrote the notes when the same came due ( R-20, 30) .
On March 30, 1966, Vrontikis Brothers executed and
delivered to plaintiff a note for $25,000.00 (Ex-P-11).
On April 29, 1966, the defendant Nick M. Vrontikis
executed a guarantee of the accounts of V rontikis
Brothers with the plaintiff, in the sum of $45,000.00
(Exhibit A to plaintiff's complaint).
The note of March 30, 1966, was a rewrite of a note
already held by the bank, and no additional moneys
were exchanged by the bank in consideration for said
note ( R-30) .
St. Nicholas was a Utah corporation in which Nick
Vrontikis was the principal stockholder. The corporation was engaged in dealing in real estate.
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On March 2, 1966, Vrontikis Brothers transferred
to St. Nicholas certain real property located at 1984
South State Street, Salt Lake City, Utah, by special
warranty deed, and recorded it with the Salt Lake County Recorder's office on March 3, 1966 (Ex P-3) . The
mortgage specifically states that the deed is "subject to
a mortgage in favor of the First Security Bank of Utah,
N.A." It is this deed upon which the sixth cause of action of plaintiff'!) complaint is founded, and which deed
plaintiff seeks to set aside as being in fraud of creditors.
At the time of the transfer of said property, plaintiff's evidence showed the fair market value of the property conveyed to be $290,000.00 as of March, 1966 (R184), and the amount of the first trust deed due and
owing to First Security Bank to be $235,605.00 (R280).
Prior to the assignment of the real property in
question, Pete Vrontikis, Markos Vrontikis, Nick Vrontikis, V rontikis Brothers, Inc. and St. Nicholas Investment Company entered into an agreement whereby Pete
V rontikis, Markos V rontikis and Sophia V rontikis sold
all of their right, title and interest in and to V rontikis
Brothers to Nick Vrontikis (Ex P-18). This transaction took place during the month of October, 1965.
At the time of the assignment of the real property
from Vrontikis Brothers to St. Nicholas, defendants contended that further consideration for this transfer was
given by St. Nicholas by its assumption of certain note
obligations due and owing by V rontikis Brothers to the
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former partners of V rontikis Brothers, and to St. N icholas directly for moneys advanced by it. These sums
were: Markos Vrontikis $17,706.56 (R-277); Pete
Vrontikis $12,130.00 (R-277); Nick Vrontikis $16,268.98 (R-278); and St. Nicholas Investment Company
$11,608.68 (R-278). The total amount of the notes assumed by St. Nicholas or cancelled by it (its own note
for $11,608.68), was $57,584.42. St. Nicholas picked
these notes up on its books (R-277), while Vrontikis
Brothers dropped them. In addition to the aforesaid
sums, St. Nicholas assumed a $13,000.00 obligation for
a sprinkling system placed in the building, which constituted a lien on the real property (R-282, 283). In addition to these amounts, certain real estate was trans£erred to V rontikis Brothers which consisted of real
property at 1888 South Main Street, having a net equity
of $23,120.00 (R-281) (Finding of Fact No. 9-R116). A further piece of real property located at 38
Grove Avenue was transferred having a value of $15,000.00 (R-280, 281) (Finding of Fact No. 9-R-116).
These conveyances are not disputed by the evidence and
were conceded to by the plaintiff (R-253). Defendants
contended that the total of all of these transactions
equalled $331,305.42, or $41,305.42 in excess of the fair
market value of the property at 1984 South State Street
as established by plaintiff.
Testimony was adduced that in addition to the
properties enumerated above, St. Nicholas Investment
Comnanv likewise transferred properties at 52 East 2nd
South and 56 East 17th South, having a net equity after
.L

•
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subtracting the mortgages due thereon of $3,756.00 (R280, 281). In addition thereto, an additional tract of
property located at 825 - 3rd Avenue was likewise assigned to Vrontikis Brothers, having an equity of approximately $3,500.00 after subtracting the mortgage
due thereon, which mortgage was likewise tied to the
property located at 38 Grove Avenue (R-281). This
property at 825 - 3rd Avenue was subsequently mortgaged by St. Nicholas in favor of Halton Industries for
$12,000.00 as a settlement of a debt owing by Vrontikis
Brothers to Halton (R-243).
It was the contention of defendants that the reason
for the exchange of property was to give Vrontikis
Brothers a greater chance of liquidating some of its
assets to provide additional working capital and pay its
debts ( R-230) . The plaintiff did not object to defendants selling their property (R-209), and in fact in January, 1967, actively sought from St. Nicholas, Vrontikis
Brothers, Nick Vrontikis and Mrs. Vrontikis' wife a
new trust deed on the property in question, and in addition thereto an assignment of all of the inventory of
V rontikis Brothers, the proceeds derived from its sale,
and the store fixtures (Ex D-13, R-213, 214). Defendants ref used to sign the proferred trust deed and assignment of inventory, and negotiations between defendants
and plaintiff terminated, whereupon the suit at hand was
instituted.
After having taken testimony and received evidence, the Court, sitting without jury, rendered its
Momorandum Decision on October 23, 1968 (R-106),
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and thereafter entered its judgment in favor of plaintiff and against the defendants on November 22, 1968,
(R-119, 120) setting aside the deed of :March 2, 196li,
as to all creditors of V rontikis Brothers. This order was
duly entered by the Clerk of Court on November 25
'
1968, and on December 4, 1968, defendants Vrontikis
Brothers, Nick Vrontikis and St. Nicholas Investment
Company filed a motion to amend
of :Fact,
Conclusions of Law and Judgment (R-121, 123), which
motion was subsequently heard, but the Court delayed
entering an order denying the motion to amend until the
2nd day of October, 1970 (R-126). Subsequently a notice of appeal was duly filed within the time provided by
law.

ARGUMENT
POINT I
THE COURT ERRED IN GRANTING JUDGMENT FOR PLAINTIFF AND AGAINST DEFENDANTS.
The basis upon which plaintiff proceeded against
the defendant St. Nicholas Investment Company was
based upon the allegation that the conveyance of 1984
South State Street was made without fair consideration
and in fraud of creditors. This is not substantiated by
the facts, as shown in the record or found by the court.
The mere fact of common officers and directors alone
is not sufficient to find bad faith or fraudulent intent.

7

Boston Acme Mines v. Clawson (1925) 66 U. 103, 240
P. 165; 33 ALR2d 1065 § 4.
A brief review of the mathematical computations
relating to the consideration for the transfer is as follows:
( 1) Plaintiff's own evidence showed the fair market value of the building conveyed to St. Nicholas to be
$290,000.00 on the date of transfer.
( 2) The undisputed amount of mortgage due upon

said property which was assumed by the defendant was
$235,601.00 on the same date.

( 3) The amount of notes cancelled or assumed by
assignee (St. Nicholas) which were obligations of the
assignor (defendant Yrontikis Bros. Inc.) was $57,584.42.
( 4) The equity in the property transferred to Vrontikis Bros. by St. Nicholas at 1888 South Main Street
was $23,120.00.
( 5) The equity in the property transferred to Vrontikis Bros. by St. Nicholas at 57 Grove Avenue was
$15,000.00.
This totals $331,305.42, or an amount in excess of
the fair valuation of the building of $41,305.00.
These figures do not give any weight or significance
to the other equities transferred by St. Nicholas to
Vrontikis Bros. for this property (sprinkling system,
other real property equities) which brings the total con-
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sideration to approximately $340,000.00, or some $50,000.00 in excess of the fair market value of the property
at 1984 South State Street transferred by Vrontik1s
Bros. to St. Nicholas. As testified by .Mr. Spencer Neilsen, the Certified Public Accountant of V rontikis Bros.,
to the question of defendants' counsel:
"MR. COTRO-MANES: Q. Now, just one
final question, Mr. Nielsen: I believe you indicated that do [due} to the transactions between
St. Nicholas Investment Co. and Vrontikis Bros.
for the taxable year ending May 30, 1966, Vrontikis Bros. showed a gain on their tax return I believe you said of $33,000.00?

A. Thirty-three Thousand Nine Fifty-eight
Sixty-six." (R-146)
The Court erred in failing to give any significance
to the cancellation of the promissory notes to Pete Vrontikis, Markos Vrontikis, Nick Vrontikis and St. Nicholas Investment Company, although the testimony was
uncontradicted that they had been cancelled on the books
of Vrontikis Bros. and picked up on the books of St.
Nicholas Investment Company.
The Court made no specific finding with respect to
these notes, which under the law it had an obligation to
do. Rule 52, Utah Rules of Civil Procedure. However,
the Court attempts in a sense to cover this defect in its
Finding No. 11 (R-116), which is not supported by the
record. The company maintained at its offices "general
ledger, sales journals, cash receipts, journals, check
registers, inventory controls" (R-268) which were main-
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tained in the usual normal accepted accounting methods
( R-268), while the CPA's maintained working papers
and summaries of details ( R-269).
The facts, as shown by the record, are that during
January and February the transfers that were to be
made in March were discussed with the Certified Public
Accountant doing the accounting work for the defendant Vrontikis Brothers, Inc. (R-269). The accountant
stated that during January or February, 1966, these entries were discussed but that he, the Certified Public '
Accountant, did not get back into the "picture" until he
was doing the corporate income tax returns and reconciling the books of account for the May 31, 1966, fiscal
closing.
Mr. Nielsen, the CPA, pointed out in his
testimony:
"At the time we made the general entry to reflect the March 2nd-I guess it was-transaction, we then charged this account with the $12,100.30, bringing it to a zero balance on the basis
that St. Nicholas Investment Company then assumed that obligation under the provisions of the
property transfer agreement." (R-277)
The law is that the Courts cannot ignore evidence
of what the parties actually did. Ned J. Bowman Co. v.
White, 13 U.2d 173, 369 P.2d 962. In that case a deed
made and placed on record twelve years after the advancements, was held as not being a fraudulent conveyance. Plaintiff stipulated that the books of account
need not be made an exhibit (R-276).
The Utah Supreme Court has held that if the consideration is fair, there is no violation of the fraudulent
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conveyance act. Utah Assets Corp. v. Dooley Bros., 92
U. 577, 70 P.2d 738. The Court in this case stated:
" '.Mere proof of inadequacy of price by itself
has been considered insufficient to implicate the
vendee the fraudulent intent or to impeach his
good faith, and inadequacy of consideration, unless extremely gross, does not per se prove fraud.
It must appear that the price was so manifestly
inadequate as to shock the moral sense and create
in the mind at once, upon its being mentioned, a
suspicion of fraud.' "
Citing W ate on Fraudulent Conveyances, §232. See
also: Ned J. Bowman v. White, 13 U.2d 173, 369 P.2d
962; Abraham v. Abraham, 15 U.2d 430, 394 P.2d 385.
In the instant case, from the dollars and cents
shown, the consideration was more than fair, it in fact
exceeded the value of the property received.
The Trial Court, in holding that the act of completing bookkeeping entries must take place at the exact
time of the occurrence, is not in accordance with the
general law:
"There is no precise time fixed by law governing when entries should be made in order that
they may be deemed to have been made .at or near,
or within a reasonable time after, the time of the
transaction to which they relate. * * * Moreover,
much longer delay in making the entries will not
require the exclusion of books if the entries appear to have been made while memory as to the
transaction was still clear or the source from
which a knewledge of it was derived was unimpaired."
30 Am J ur 2nd 60, Evidence, §938
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The fact that the company's CP A'.s were working
on the books and records and giving proper effect to
earlier transactions, does not change the fact that the
exchange was made and consideration was given at that
time, notes cancelled or notes assumed, properties conveyed into V rontikis Brothers, and one property conveyed out.

POINT II
THE COURT ERRED IN NOT DISMISSING
PLAINTIFF'S COMPLAINT AT THE CONCLUSION OF ITS EVIDENCE.
Plaintiff, at the time it rested, having submitted its
evidence, had failed to prove that the property at 1984
South State Street was the only property available to
the creditors of the defendant Vrontikis Brothers to
satisfy its indebtedness, and in particular the indebtedness of the plaintiff.
The evidence was uncontroverted that there had
been transferred into Vrontikis Brothers two parcels of
real property, having an approximate value of $58,000.00. In addition to this, Vrontikis Brothers had an
inventory of $116,076.89 and accounts receivable of $24,130.41, all of which were available to satisfy plaintiff's
indebtedness.
As stated in 37 Am J ur 2nd 838, Fraudulent Conveyances, §173:
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"The
creditor must show, according
to. some dec1s10ns, that the grantor has not renor does not possess other property suf fic1ent to guarantee the plaintiff against injury.''
In addition to the evidence of other assets of V rontikis Brothers, plaintiff had totally failed to prove that
the defendant, Vrontikis Brothers, was rendered insolvent by this conveyance. The uncontroverted evidence
of the Certified Public Accountant of defendants was
that Vrontikis Brothers was some $33,000.00 better off
after the conveyance than before.
25-1-5, Utah Code Annotated, 1953, one of the sec-

tions under which the Conclusions of Law rendered by
the Court held the conveyance to be fraudulent, states
as follows:
"Every conveyance made without fair consideration, when the person making it is engaged, or
is about to engage in a business or transaction for
which the property remaining in his hands after
the conveyance is an unreasonably small capital,
is fraudulent as to creditors, and as to other persons who become creditors during the continuance of such business or transaction, without regard to his actual intent." (Emphasis Ours)
This section of law does not in any way require a
finding of insolvency, which the Court could not find
under the evidence. However, it is to be noted that the
criteria established by statute is that the capital shall be
rendered "unreasonably small." There was no evidence
or testimonv adduced by plaintiff which showed that the
capital of -\.,.rontikis in any way was diminished. To the
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contrary, the evidence showed that the capital had increased in value by some $33,000.00. There was no evidence as to what capital was required for the business ,
or whether the real property transfer did in fact render
Vrontikis in a situation of having an "unreasonably
smaff capital. This was plaintiff's burden of proof,
which burden was not met.
The Court further relied upon 25-1-7, Utah Code
Annotated, which states:
"Every conveyance made, and every obligation
incurred, with actual intent, as distinguished from
intent presumed by law, to hinder, delay or defraud either present or future creditors, is fraudulent as to both present and future creditors."
(Emphasis Ours)
There is no evidence in the record whatsoever upon
which the Court could find actual intent on behalf of
Vrontikis Brothers to hinder, delay or defraud plaintiff
or any other creditor. The uncontroverted evidence was
that the intent of the transfer was to give Vrontikis
Brothers liquidity to sell property for the payment of
its debts. As pointed out by Mr. Cane, the bank's officer:
"MR. COTRO-MANES: Q. Did he tell you
that he was going to sell some property or that
V rontikis Brothers was going to sell some property?
A. Well, as a matter of fact he said both. He
said that certain properties were being transferred from St. Nicholas to Vrontikis or that he
was liquidating certain properties of St.
and was using them for the payment of certam
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debts and
indicated that some of this property
was Vronbk1s and some was St. Nicholas.
Q. He told you this in 1966?
A. Yes." (R-208)
Plaintiff had the burden of proving this actual intent by clear and convincing evidence. 37 Arn J ur 2nd
883, Fraudulent Conveyances, §228.
In the California case of Aggregates Associated,
Inc. v. Packwood, (1962) 25 Cal RPTR 545, 375 P.2d
425, the Supreme Court of California observed:
"While it is true that proof of fraud may, and
must often be, made by circumstantial evidence
(Fross v. Wotten, 3 Cal 2nd 384, 393; 44 P.2d
350) , it remains true that actual fraud must be
proved by clear and convincing evidence (U.S.
Fidelity & Guaranty Co. v. Postel, 64 Cal App
2nd 567, 571; 149 P.2d 183), and that 'where the
circumstances of the transfer comport equally
with the theory of honesty and fair dealing, fraud
will not be found.'"
Citing Hedden v. W aldecl.:, 9 Cal 2nd 631; 72 P.2d
114.

POINT Ill
THE COURT ERRED IN FINDING THAT
THE PROPERTY CONVEYED WAS THE
ONLY LIQUID ASSET OF DEFENDANT
YRONTIKIS BROTHERS.
15

The Court's finding No. 8 ( R-115) that the store
property was the only liquid asset of V rontikis Brothers ·
is not substantiated by the record.
Exhibit P-12 shows that the accounts receivable of
Vrontikis Bros. as of May 31, 1966 were $24,130.41, inventories, at cost, were $116,076.89, and cash surrender
value of insurance policies were $14,443.34. In addition,
fixed assets, at cost, of automobiles, trucks, furniture
and equipment and signs of $35,556.87, these were all
liquid assets available to creditors, including plaintiff,
upon which there were no liens or other encumbrances.
The fact that plaintiff wanted the assignment of
these assets and insisted that V rontikis Bros. assign them
to the bank, stands as uncontroverted evidence that this
inventory was inf act a liquid asset, and was in fact available to the bank.
The Court's finding that a furniture and appliance
inventory of $116,076.89 not to be a liquid asset is clearly and grossly in error.
POINT IV
PLAINTIFF, BY ITS CONDUCT, WAS
ESTOPPED TO ASSERT ITS CAUSE OF ACTION.
Plaintiff, by its own conduct, is estopped to complain of a fraudulent conveyance of part of the assets of
Vrontikis Brothers, as it itself sought to compel defendants to assign over aU of its assets to plaintiff for the sole
16
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benefit of the First Security Bank. Exhibit D-13 received in evidence shows that plaintiff wanted a general
assignment not only of all of the defendant's inventory,
but the proceeds of that inventory when sold. That inventory, as of May 31, 1966, was shown as $116,076.89
at cost (Ex P-12), or twice the amount of plaintiff's
claim; and in addition all fixtures, goods and equipment
valued at $35,556.87 as of
31, 1966 (Ex P-12). Obviously, had defendants signed such an insidious agreement, it would have constituted a liquidation for the sole
benefit of the First Security Bank, the plaintiff. Defendant would have had nothing to purchase new inventory, goods or merchandise with. In addition, the
bank wanted all of the defendants to sign a new trust
deed to the property now under contention, thereby giving the bank a preference over all other creditors. Failing in this design, it promptly filed suit and sought to
set aside the transfer to defendant St. Nicholas. Its conduct is such that it cannot claim equity. To have equity
one must do equity.
POINT V
THE COURT ERRED IN FAILING TO RULE
ON THE EFFECT OF PAYMENTS MADE BY
DEFENDANT ST. NICHOLAS INVESTMENT
IN PRESERVING THE PROPERTY.
The Court failed to make a fin ding or conclusion of
law with respect to the payments made by defendant St.
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Nicholas in preserving the property from the time of the
conveyance in March, 1966, to the time of judgment.
The evidence shows that the First Security Bank
had a first trust deed on the property which provided
for a $1,756.00 per month payment. (Ex P-8)
The mortgage balance had declined from $235,601.00 at the time of conveyance to $216,948.63 as of
August, 1968 (R-181). Over $11,500.00 had been paid
in interest alone from J.\'Iarch l, 1966, through December,
1966 (Ex P-8).

From Exhibit P-8 it is possible to calculate the additional interest paid by defendant St. Nicholas up to
the time of trial in October, 1968, which approximates
$35,000.00, in addition to $18,652.37 on principal, or a '
total of approximately $53,650.00 paid by defendant St. •
Nicholas up to the time of trial. This does not consider
in any way the moneys which have been paid to date to
preserve the property, which would exceed an additional $50,000.00, or the taxes which were paid separately to the trust deed.
1

The Court was asked during the hearings on the
motion to amend Findings, to rule on this matter, alternatively to ruling for defendant, which the Court ref used to do. Unfortunately, the transcript of this hearing was lost by the County Clerk, and therefore not
available to the Supreme Court, although plaintiff and
defendants both requested its reproduction.
As this is an equity proceeding, is it equity not to
repay to St. Nicholas the moneys it advanced to pre-
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serve this property for the benefit of creditors, and is
still advancing to date, to keep the property from reverting by default to plaintiff solely?
As there is no showing of actual fraudulent intent
on the part of defendant St. Nicholas in this transfer, it
should not be foreclosed from being allowed reimbursement for the moneys paid by it in preserving the property.

It has long been held throughout most of the juris-

dictions of the United States that:

"Where the grantee in a fradulent conveyance
is not guilty of actual fraud, but is chargeable
with knowledge of such facts, that the law holds
him guilty of constructive fraud, the authorities
are apparently agreed that, on the setting aside
of the conveyance, he is equitably entitled to reimbursement for sums expended by him in good
faith to discharge taxes or prior mortgages on
the property."
8 ALR 535-Annotation. See also the California case

of Aggregates Associated, Inc. v. Packwood, supra,
wherein the Supreme Court said.
"It is also the general rule, to which we subscribe, that where the transfer is only constructively fraudulent, and no actual fraud is involved,
the grantee is entitled to credit for sums expended
in paying other debts of the grantor." (Citing
Authority)

This Court should remand the case back to the Trial
Court to make proper fin dings in this regard, and allow
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defendant St. Nicholas proper offsets as may be determined.
CONCLUSION
It is respectfully submitted that the Trial Court
erred in granting judgment for plaintiff and against defendants setting aside the deed of March 2, 1966. The
Court further compounded its error by not granting setoff s to defendant St. Nicholas Investment Company for
moneys paid by St. Nicholas in preserving the subject
property.

It is respectfully submitted that the Trial Court's
judgment should be reversed and judgment entered for
defendants of no cause of action, or in the alternative
the matter should be resubmitted to the Trial Court for
a determination of the amount of setoffs that the defendant St. Nicholas Investment Company is entitled
to, and enter judgment accordingly.
Respectfully submitted,
Paul N. Cotro-Manes of
COTRO-MANES, FANKHAUSER
& BEASLEY
Attorneys for Defendants-Appellants
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